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Rape and child custody

A question of proof
When alleged rapists sue for parental rights

JAIME MELENDEZ was a 20-year-old with
a chequered past when he raped H.T., a
14-year-old girl, in Dedham, Massachusetts
in 2009. H.T. was often home alone after
school; her mother worked at the local
hospital and her father was dead. Mr
Melendez visited her when she was on her
own, coerced her to have sex and then
threatened her to stay silent. When H.T.
became pregnant her doctor called the
police. In 2011 Mr Melendez pleaded guilty
to rape of a minor.

The judge sentenced him to 16 years of
probation and ordered him to submit to a
family court, which in 2012 ordered him to
pay child support until the infant reaches
adulthood. Before then, Mr Melendez had shown no interest in his daughter, but
afterwards he demanded to be allowed to visit her. He said it was his right as a father;
adding that he would drop the request if he no longer had to pay child support.

H.T. does not want Mr Melendez anywhere near her or her
family. And indeed, he has not visited them. But the courts
have not thrown out his lawsuit, which has been grinding
along for two years now. H.T.’s lawyer, Wendy Murphy, calls
it barbaric. “You would never say to a person who suffered a
crime, ‘Sorry, we’re going to let this guy further destroy your
life’.”

In Massachusetts no law explicitly restricts the parental
rights of men who father a child through rape. So rapists can
petition for custody or visiting privileges, and generally make
life miserable for survivors. The same is true in 16 other
states plus Washington, DC.

It is not clear how common such cases are, since custody
battles take place in family courts where records are often
sealed. Judges in those courts prefer to keep a father in the
picture, but can cut him out if he is abusive or neglectful.

Being convicted of a violent felony can often be grounds for revoking parental rights,
especially if the parent in question goes to prison or the crime involved a member of the
family. But judges have wide discretion to weigh the circumstances of each family that

TweetTweet 49

Advertisement

Safari Power Saver
Click to Start Flash Plug-in

Follow The Economist

Latest updates »

Daily chart: Willkommen home, Frau
Merkel
Graphic detail | 56 mins ago

America's labour market: The end of the
low-pay puzzle?
Free exchange | 1 hour 8 mins ago

The euro crisis: Debt, morality and the
cycle
Buttonwood's notebook | 2 hours 47 mins ago

The Berlin Philharmonic Orchestra:
London calling
Prospero | 2 hours 54 mins ago

Conflict of interest in Mexico: A false start

Comment (24) Timekeeper reading list

E-mail Reprints & permissions

Print

Safari Power Saver
Click to Start Flash Plug-in

Safari Power Saver
Click to Start Flash Plug-in

310LikeLike

http://googleads.g.doubleclick.net/aclk?sa=L&ai=Brwj1cPvUVOCpLs6OpgONkoDgBtH--OwFAAAAEAEgoYbtHTgAWMmgrZHjAWDJjrmGwKPYFbIBEXd3dy5lY29ub21pc3QuY29tugEJZ2ZwX2ltYWdlyAEC2gFsaHR0cDovL3d3dy5lY29ub21pc3QuY29tL25ld3MvdW5pdGVkLXN0YXRlcy8yMTYwNzg4Ny13aGVuLWFsbGVnZWQtcmFwaXN0cy1zdWUtcGFyZW50YWwtcmlnaHRzLXF1ZXN0aW9uLXByb29mwAIC4AIA6gIVLzU2MDUvdGVnLnRkcWsvYWszby9h-AKE0h6QA-gCmAOkA6gDAcgDmQTQBJBO4AQBkAYBoAYU&num=0&cid=5Gjbg3wHUdsnDqjIJAastjP9&sig=AOD64_01w4bd5EcA0FidWJHtkaBLbA3n5g&client=ca-pub-1035191876542576&adurl=http://www.economist.com/products/subscribe%3Ffsrc%3Dref%7Cslug
http://www.economist.com/user/login?destination=node%2F21607887
https://subscriptions.economist.com/GLB/MAST/T1
http://www.economist.com/
http://www.economist.com/content/politics-this-week
http://www.economist.com/sections/business-finance
http://www.economist.com/sections/economics
http://www.economist.com/sections/science-technology
http://www.economist.com/sections/culture
http://www.economist.com/blogs
http://www.economist.com/debate
http://www.economist.com/multimedia
http://www.economist.com/printedition
http://www.economist.com/news/united-states/21607878-house-members-have-too-much-job-security-makes-bad-government-royals
http://www.economist.com/news/united-states/21607885-nsas-snooping-has-done-less-damage-previously-thought-still-hill
http://www.economist.com/news/united-states/21607866-scandalous-backlog-untested-rape-kits-sitting-evidence
http://www.economist.com/news/united-states/21607886-two-republicans-brawl-over-right-take-michelle-nunn-tossing-rotten-fruit
http://www.economist.com/news/united-states/21607868-kids-game-thrills-adultsand-lawyers-skee-ball-wizards
http://www.economist.com/news/united-states/21607867-europeans-want-their-food-names-back-americans-are-peeved-stressed-are-cheesemakers
http://www.economist.com/news/united-states/21607828-short-term-it-hurts-barack-obama-long-term-it-will-hurt-republicans
http://www.economist.com/rights
http://www.economist.com/printedition/2014-07-19
http://www.economist.com/news/united-states/21607887-when-alleged-rapists-sue-parental-rights-question-proof#
https://twitter.com/intent/tweet?original_referer=http%3A%2F%2Fwww.economist.com%2Fnews%2Funited-states%2F21607887-when-alleged-rapists-sue-parental-rights-question-proof&related=theeconomist&text=Rape%20and%20child%20custody%3A%20A%20question%20of%20proof&tw_p=tweetbutton&url=http%3A%2F%2Fecon.st%2F1l74n4q&via=TheEconomist
http://twitter.com/search?q=http%3A%2F%2Fwww.economist.com%2Fnews%2Funited-states%2F21607887-when-alleged-rapists-sue-parental-rights-question-proof
http://www.economist.com/extole/redirect
http://www.economist.com/latest-updates
http://www.economist.com/blogs/graphicdetail/2015/02/daily-chart-3
http://www.economist.com/blogs/freeexchange/2015/02/americas-labour-market
http://www.economist.com/blogs/buttonwood/2015/02/euro-crisis
http://www.economist.com/blogs/prospero/2015/02/berlin-philharmonic-orchestra
http://www.economist.com/news/americas/21642355-mixed-messages-new-anti-corruption-campaign-false-start
http://www.economist.com/node/21607887/comments#comments
http://www.economist.com/bookmarks
http://www.economist.com/node/21607887/email
http://s100.copyright.com/AppDispatchServlet?publisherName=economist&publication=economist&title=A%20question%20of%20proof&publicationDate=20140719&contentID=21607887&type=A&orderBeanReset=0&srTitle=
http://www.economist.com/node/21607887/print
http://www.facebook.com/TheEconomist
http://twitter.com/TheEconomist
http://www.linkedin.com/groups/Economist-official-group-Economist-newspaper-3056216
https://plus.google.com/100470681032489535736/posts
http://theeconomist.tumblr.com/
http://pinterest.com/theeconomist/
http://www.youtube.com/user/economistmagazine
http://www.economist.com/rss
http://www.economist.com/newsletters


2/6/15, 11:37 AMRape and child custody: A question of proof | The Economist

Page 2 of 3http://www.economist.com/news/united-states/21607887-when-alleged-rapists-sue-parental-rights-question-proof

appears before them. The emphasis is always on the best interests of the child.
Massachusetts allows a court to terminate parental rights if “the parent has been
convicted of a felony that the court finds is of such a nature that the child will be deprived
of a stable home for a period of years.” Common sense suggests that should apply to
rape, and most judges are sensible; but not all.

Furthermore, most rapists are never convicted. The crime is hard to prove, since it often
comes down to the victim’s word against her attacker’s. Only 12% of rapes result in an
arrest, let alone a conviction, estimates the Bureau of Justice Statistics. Paternity, by
contrast, is easy to prove, thanks to DNA tests. So there are cases where the court
knows a man is the father but does not know he is a rapist.

Some of these men discover they are fathers only when the state targets them for child
support, as single mothers must identify them to qualify for government assistance. This
prompts some to file a lawsuit of their own. “They just say: ‘If I’m going to pay for it, I’m
going to see it’,” says Rebecca Kiessling, a family-law attorney. It can be a way to punish
victims, or intimidate survivors into refusing to testify against them. “Like with rape, this is
just about power and control,” says Ms Kiessling.

Angela Grogg says that her daughter became pregnant from rape in 2010, when she was
14. The father of Mrs Grogg’s grandson was tried for rape but acquitted in 2012. He
maintains his innocence and sued for visitation rights. Mrs Grogg has waged a public
battle against him. A Missouri judge finally terminated his parental rights this year, after
$60,000 in legal bills. “We’ve got thousands of e-mails from women who are going
through [the same thing],” says Mrs Grogg.

An estimated 25,000-32,000 women become pregnant from rape each year. Activists
such as the Rape, Abuse and Incest National Network want state laws to offer better
protection for those who choose to keep and raise their children. Most of all, they want an
easier standard of proof. Rather than requiring a criminal conviction, they say it would be
more reasonable to let a judge terminate a father’s parental rights on the basis of “clear
and convincing evidence” that the child was conceived in rape. This is the same standard
family courts use to decide whether a child has been abused or neglected.

Eight states already end parental rights if there is “clear and convincing” evidence that the
mother was raped. Two more are about to follow suit, and a federal bill introduced by
Debbie Wasserman Schultz, a Florida congresswoman, promises federal grants to others
that do likewise. That won’t help all victims. But it is a start.
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